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U-Visas (Crime Victims)

U-Visas : Eligibility
Provides 10,000 visas per year to persons who:
◦ (1) have suffered substantial physical or mental abuse
◦ (2) have been a victim of “qualifying criminal activity”
◦ (3) possess credible and reliable information
establishing that he/she has knowledge of the details
concerning the criminal activity;
◦ (4) have been helpful, or are likely to be helpful to a
certifying agency in the investigation or prosecution of
the criminal activity; and
◦ (5) the criminal activity occurred in the US, in US
territories or possessions, or violated a US federal law
that provides for extraterritorial jurisdiction.

U-Visas : Definitions


Qualifying Criminal Activity: includes one or more of the following or any
similar activities that violate federal, state, or local criminal laws (or the
attempt, conspiracy or solicitation to commit any of them).



Abduction



Prostitution; sexual exploitation



Blackmail



Rape



Domestic violence



Sexual assault; abusive sexual contact



Extortion



Slave trade



False imprisonment



Torture



Felonious assault



Trafficking



Female genital mutilation



Witness tampering



Hostage



Stalking



Incest



Involuntary servitude



Kidnapping; unlawful criminal
restraint



Fraud in foreign labor contracting

U-Visas : Definitions


Victims of Qualifying Criminal Activity:

◦ Direct victim: A person who has suffered direct and
proximate harm as result of the commission of one of
the criminal acts named in the statute (includes witness
to the crime who had a severe reaction such as
miscarriage or heart attack)
◦ Indirect victim: family members where
 the direct victim is deceased due to murder or manslaughter or
is incompetent or incapacitated
 where the family is the spouse and children under 21
 the direct victim was under 21
 victim’s siblings under 18 and parents as well as spouse and
children

U-Visas : Definitions


Substantial Physical or Mental Abuse
◦ Physical or mental abuse means injury or harm to
the victim’s physical person, or harm to or
impairment of the emotional or psychological
soundness of the victim



“Substantial” undefined

U-Visas : Definitions
◦ Factors 8 CFR 214.14(b)(1) (not exhaustive):
 Nature of the injury
 Severity of the perpetrator’s conduct
 Severity of the harm
 Duration of the infliction of harm
 Any permanent or serious harm to appearance,
health and physical or mental soundness
 Any aggravation of a victim’s preexisting
conditions

Hypotheticals – Eligible for U Visa?
1- Omar was stabbed in the neck. The man who stabbed him was convicted of felonious
assault.
2- When Monica asked her boyfriend where he had gone the night before, her boyfriend
kicked her and threw her down a flight of stairs. The boyfriend was arrested for
domestic violence, but he never was convicted or taken to court.
3- One of Krupal’s neighbors was jealous of him. As Krupal came home from work one
day, he saw the neighbor throw a rock through the window of his empty house. The
neighbor was convicted of vandalism.
4- Esteban entered the United States five years ago. Seven years ago, he was kidnapped
and held hostage in Colombia before his family paid to ransom him. Esteban has not
been the victim of a crime since that time.

5- Angela’s boyfriend started abusing her when they lived in Guatemala. Five years ago,
both of them entered the United States. The boyfriend continued to abuse Angela until
an American policeman finally arrested him last month.
6- Sven works at a convenience store in Los Angeles. A co-worker there blackmailed
Sven into giving him money.
7- Jose’s home was broken into and $10,000 was stolen. Jose worked with the police
and the burglars were arrested.

Hypotheticals - Answers
1- Omar was stabbed in the neck. The man who stabbed him was convicted of
felonious assault. Omar may be eligible for a U-Visa because felonious
assault is on the list of crimes.
2- When Monica asked her boyfriend where he had gone the night before, her
boyfriend kicked her and threw her down a flight of stairs. The boyfriend was
arrested for domestic violence, but he never was convicted or taken to court.
Monica may be eligible for a U-Visa because domestic violence is on
the list of crimes.
3- One of Krupal’s neighbors was jealous of him. As Krupal came home from
work one day, he saw the neighbor throw a rock through the window of his empty
house. The neighbor was convicted of vandalism. Krupal is not eligible for a
U-Visa because vandalism is not on the list of crimes.
4- Esteban entered the United States five years ago. Seven years ago, he was
kidnapped and held hostage in Colombia before his family paid to ransom him.
Esteban has not been the victim of a crime since that time. Esteban is not
eligible for a U-Visa. He was the victim of kidnapping, which is on the
list, but no part of the crime happened in the United States.

Hypotheticals - Answers
5- Angela’s boyfriend started abusing her when they lived in Guatemala.
Five years ago, both of them entered the United States. The boyfriend
continued to abuse Angela until an American policeman finally arrested
him last month. Angela may be eligible for a U-Visa. She was the
victim of domestic violence, which is on the list, and part of
this crime happened in the United States.
6- Sven works at a convenience store in Los Angeles. A co-worker there
blackmailed Sven into giving him money. Sven may be eligible for a
U-Visa. He was the victim of blackmail, which is on the list, and
this crime happened in the United States.
7- Jose’s home was broken into and $10,000 was stolen. Jose worked
with the police and the burglars were arrested. Jose is not eligible for a
U-visa. Burglary is not on the list of qualifying crimes, nor is it
substantially similar to the crimes in the list under the given
facts.

U-Visas : Benefits







Cancellation of any order of removal, deportation or exclusion as of
the date of approval of the petition
Employment Authorization – EAD is automatically issued when U
status is granted
Admission Status - duration: 4 years
Travel may be allowed, but not recommended
Family members are eligible as derivatives:
◦ Petitioner older than 21 can include spouse and children (under 21)
◦ Petitioner under 21 can include spouse, children, and parents (only if
petitioner is unmarried), and unmarried siblings under 18
◦ U-2: spouse
◦ U-3: child
◦ U-4: parent
◦ U-5: unmarried sibling

U-Visas : Benefits


Employment authorization
◦ A family member granted U-2 to U-5 status may be
employment authorized incident to status.
◦ If the derivative wants to obtain an Employment
Authorization Document, must file an I-765 with
the USCIS when filing the I-918 Supplement A
 Filing fee of $380

◦ No need to file an I-765 for the principal

Procedure/Application Process –
The Petition


Petitioner’s statement detailing victimization
◦ Must contain details of criminal activity:
background, circumstances, who, when, where
◦ Details of how law enforcement was involved and
petitioner’s cooperation
◦ Must be written in petitioner’s own words – no
lawyerly language
◦ Details of substantial mental and physical suffering

Procedure/Application Process –
The Petition


Supplement B must contain:

◦ (1) how the person qualifies as a certifying official;
◦ (2) that the petitioner has been a victim of qualifying
criminal activity that the certifying official’s agency is
investigating or prosecuting;
◦ (3) that the petitioner possesses information concerning
the activity;
◦ (4) that the petitioner has been, is being, or is likely to
be helpful; and
◦ (5) that the criminal activity violated US law or
occurred in the US or its possession and territories
including but not limited to Indian country or on a
military installation

Procedure/Application Process –
The Petition


“Any additional evidence”

◦ 8 CFR 214.14(c)(2)(ii)
◦ BUT no need to provide more documents than
required
◦ Examples:






Trial transcripts
Court documents
Police reports
Medical records
Affidavits and letters from medical personnel, school
officials, social workers, counselors, family and friends

Procedure/Application Process –
Inadmissibility


Grounds of Inadmissibility
◦ All applicants for a U visa must be admissible
◦ All INA 212(a) inadmissibility grounds apply





Criminal convictions
Unlawful presence
Fraud
Etc.

Procedure/Application Process –
Inadmissibility


Waivers

◦ All grounds of inadmissibility except INA 212(a)(3)(E)
can be waived by DHS if in the “public or national
interest.”
◦ If inadmissible on criminal or related grounds, USCIS
will consider the number and severity of the offenses
◦ Inadmissibility involving violent or dangerous crimes,
USCIS will only exercise discretion in “extraordinary
circumstances
◦ If waiver denied, can re-file waiver application
◦ No appeal if waiver granted but later revoked

Hypotheticals - Admissibility
1- Yoon Sun was deported but after leaving the U.S. she
hired coyotes to help her reenter the U.S. illegally.
2- Miguel has never committed a crime in his life. His
mother brought him to the United States when he was six
months old.
3- When Mohammed entered the U.S., immigration
officers asked him about his immigration status. He told
immigration that he was a U.S. citizen, even though he is
not.
4- Andrea has a conviction on her record, but she cannot
remember exactly what it was. She does not know for sure
whether it is a type of conviction that requires a waiver.

Hypotheticals - Answers
1- Yoon Sun was deported but after leaving the U.S. she hired coyotes to
help her reenter the U.S. illegally. Yoon Sun needs to apply for a
waiver because she re-entered the U.S. illegally after being
deported.
2- Miguel has never committed a crime in his life. His mother brought
him to the United States when he was six months old. Miguel needs
to apply for a waiver because he entered illegally. It does not
matter that he was only a baby.
3- When Mohammed entered the U.S., immigration officers asked him
about his immigration status. He told immigration that he was a U.S.
citizen, even though he is not. Mohammed needs to apply for a
waiver because he made a false claim of being a U.S. citizen.
4- Andrea has a conviction on her record, but she cannot remember
exactly what it was. She does not know for sure whether it is a type of
conviction that requires a waiver. Andrea should apply for a
waiver.

Adjustment of Status
INA 245(m)
 No cap on number of adjustments
 Individuals in U status may apply for
adjustment of status if:


◦ (1) he/she has been physically present in the US for
a continuous period of 3 years;
◦ (2) the U’s continued presence in the US is justified
on humanitarian grounds, to ensure family unity, or
is otherwise in the public interest.

Adjustment of Status


Grounds of ineligibility:

◦ (1) U status is revoked;
◦ (2) departed the US for any single period in excess of 90 days or
180 days in the aggregate, unless the agency that signed I-918
certifies it was “necessary to assist in the criminal investigation or
prosecution or were otherwise justified.”
◦ (3) participated in Nazi persecution, genocide, or any act of
torture or extrajudicial killing
◦ (4) affirmative evidence showing person unreasonably refused to
provide assistance in investigation or prosecution of criminal
activity
◦ (5) USCIS revisits grounds of inadmissibility previously waived
again at adjustment
◦ (6) new grounds of inadmissibility – (e.g., new arrests)

T-Visas
(Trafficking Victims)

T-Visas : Definitions


“Severe forms of trafficking in persons”
◦ 22 USC §7102(8)
◦ “sex trafficking in which a commercial sex act is
induced by force, fraud or coercion, or in which the
person induced to perform such act has not attained 18
years of age”; or
◦ “the recruitment, harboring, transportation, provision,
or obtaining of a person for labor or services, through
the use of force, fraud, or coercion for the purpose of
subjection to involuntary servitude, peonage, debt
bondage, or slavery.”

T-Visas : Definitions
18 USC §1590 - Trafficking with respect to
peonage, slavery, involuntary servitude, or
forced labor
 18 USC §1591 - Sex trafficking of children or
by force, fraud, or coercion


T-Visas – Eligibility


Provides 5,000 visas per year for persons who:

◦ (1) have been subject to “severe trafficking” as defined in 22 USC
§7102 (the use of force, fraud, or coercion for trafficking and/or
involuntary servitude, peonage, debt bondage, or slavery;
◦ (2) must be physically present in the US on account of trafficking;
◦ (3) have complied with any reasonable request by federal, state or
local LEA to assist in the investigation or prosecution of such
trafficking or in the investigation of crimes where acts of
trafficking are at least one central reason for the crime; or who
are unable to cooperate in the investigation or prosecution due to
a physical or psychological trauma; or who are under 18; and
◦ (4) who would “suffer extreme hardship involving unusual and
severe harm upon removal.”

T-Visas : Definitions


Reasonable Request for Assistance

◦ Reasonable request made by LEA or prosecutor to a
victim to assist in the investigation or prosecution of
trafficking in persons.
◦ Reasonableness determined based on the “totality of
the circumstances taking into account general law
enforcement and prosecutorial practices, the
nature of the victimization, and the specific
circumstances of the victim, including fear, severe
traumatization (mental and physical) and the age
and maturity of young victims”.

T-Visas : Definitions


Law Enforcement Agency (LEA)
◦ Includes state or local LEAs and federal agencies
that investigate or prosecute acts of trafficking in
persons
◦ A broad range of agencies may be included,
including the Department of Labor

T-Visas : Procedures &
Application Process


File Form I-914 with the Vermont Service Center
(VSC) with:

◦ 3 current photos;
◦ Evidence that applicant is a victim of a severe form of
trafficking, including a statement from the victim detailing
victimization;
◦ Evidence that applicant is physically present in the US on
account of the trafficking;
◦ Evidence of compliance with a reasonable request for
assistance, or evidence that applicant is younger than 18; and
◦ Evidence that the applicant would suffer extreme hardship
involving unusual and severe harm if removed from the US
◦ 8 CFR 214.11(d)

T-Visas : Procedures &
Application Process (cont.)





If waiver is necessary under INA 212(d)(13) and
212(d)(3)(B), file Form I-192 with Form I-914.
While not mandatory (as with U petition), LEA
certification via I-914 Supplement B is extremely
helpful.
Any “credible evidence” to prove that an applicant is a
victim of a severe form of trafficking. Can submit:

◦ An LEA endorsement;
◦ Proof that DHS has previously arranged for her continued
presence in the US; or
◦ Secondary evidence describing the nature and scope of any
force, fraud, or coercion used against him or her

T-Visas : Procedures &
Application Process (cont.)


Secondary evidence:
◦
◦
◦
◦
◦

Trial transcripts
Court documents
Police reports
News articles
Affidavits of witness

T-Visas : Inadmissibility
Grounds of Inadmissibility
 T applicants are exempt from public-charge
ground, and most inadmissibility grounds may be
waived if it’s in the national interest and the
activities triggering inadmissibility were caused by
or incident to the victimization.
 Cannot waive:
◦ INA 212(a)(3): security, terrorism, and related grounds
◦ INA 212(a)(10)(C): international child abductors
◦ INA 212(a)(10)(E): former US Citizens who renounced
to avoid taxes

T-Visas : Benefits


Permission to remain in the US for those:
◦ Subject to severe forms of trafficking and who may be
witnesses where LEAs are investigating the matter, or
◦ Pursuing civil actions under 18 USC §1595 as a result
of trafficking unless inadmissible under certain grounds

Employment Authorization incident to status
 Federally-funded benefits to the same extent as
refugees
 Duration: maximum of 4 years


T-Visas : Benefits (cont.)


Derivatives:

◦ If petitioner is under 21
 Spouse
 Sibling under 18
 Parent or child

◦ If petitioner is 21 or older
 Spouse
 Children
And as of the 2013 reauthorization act, any adult or minor children of
the above derivatives who the Secretary of Homeland Security
determines faces a present danger of retaliation as a result of the
principal’s escape from trafficking or cooperation with law
enforcement.

T-Visas : Adjustment of Status



May adjust up to 5,000 T-1s per year
Eligible if the T-1:

◦ (1) has been physically present in US for a continuous period
of 3 years in T status or physically present in the US during
investigation and prosecution of trafficking case and AG
declares the investigation or prosecution is complete,
whichever is less;
◦ (2) is admissible or granted waiver;
◦ (3) has been a person of good moral character from lawful
admission as a T-1 to completion of AOS; and
◦ (4) has complied with any reasonable request for assistance
in the request for assistance in the investigation or
prosecution of trafficking or would suffer extreme hardship
involving unusual and severe harm if removed

Hypotheticals
1-Nisha, an undocumented immigrant, had a US citizen daughter who
was molested by a neighbor. Nisha worked with the police to arrest the
neighbor for predatory sexual assault.
2- Hanna, in the US on an expired tourist visa, was on a date with Bob.
While in his car, Bob made advances towards Hanna. She resisted, he
tore her clothes as she exited the car. As they were struggling outside
the car, a neighbor shouted that she was calling the police.
3- Fatima was married against her will to a man from the US. When she
came to the man’s US home, he already had a wife. She was forced to
serve as a maid, suffer genital mutilation, and have two of his children.
He wants to send their daughter back to their home country for FGM as
well.

Hypotheticals - Answers
1-Nisha, an undocumented immigrant, had a US citizen daughter who was
molested by a neighbor. Nisha worked with the police to arrest the neighbor
for predatory sexual assault. Nisha is eligible to petition for a U visa
based on her minor U.S. Citizen daughter's victimization through
a qualifying crime, her cooperation with the police, and the
substantial harm her daughter suffered.
2- Hanna, in the US on an expired tourist visa, was on a date with Bob. While
in his car, Bob made advances towards Hanna. She resisted, he tore her clothes
as she exited the car. As they were struggling outside the car, a neighbor
shouted that she was calling the police. Attempt, conspiracy, or
solicitation to commit = qualifying crime. Hanna must cooperate
with LE, and substantial harm must be shown.
3- Fatima was married against her will to a man from the US. When she came
to the man’s US home, he already had a wife. She was forced to serve as a
maid, suffer genital mutilation, and have two of his children. He wants to send
their daughter back to their home country for FGM as well. T for
involuntary servitude; U for FGM; U for citizen daughter as
indirect victim.

Hypotheticals
Susanna and Penelope are two adolescent girls who were trafficked into the United
States from a South American country and forced into sex work. The trafficker
lured them to the U.S. by claiming he could get them jobs. He also told one of the
girls that he would reunite her with her mother, who was already in the U.S. The
trafficker created personal relationships with these girls, thus earning their trust.
He told Susanna and her family that he wanted to marry her, and acted as a
boyfriend, while he created a platonic friendship with Penelope. Ultimately, he
sexually assaulted both girls and forced them to work against their will in a
brothel. Susanna and Penelope were resourceful enough to escape from him one
night, and made contact with the local police. Both were under the age of 18.
Because of fear of retaliation, neither of the girls were cooperative with law
enforcement.

Hypotheticals
Javier and 14 others came to the U.S. on an H-2A visa to do farmwork for a large
farm-labor contractor. When recruited, he was promised the federal-mandated
rate of pay for farm workers (which is higher than the minimum wage), housing,
and transportation. Javier only spoke Spanish, but he had to sign a contract that
was written in English. Upon arriving in the U.S., the contractor took his passport
and other identification documents, with the explanation that other workers had
walked off the job in the past. Javier worked 12 hours a day, seven days a week.
Over the period of his contract his average pay was less than the minimum wage.
He was not allowed to take meal breaks, and suffered from dehydration. He was
not allowed to see a doctor and instead was told to return to work. Javier slept in a
trailer with nine other men, and had to share a bed. As an H-2A visa holder, he was
legally bound to this employer or he would have to return to his country. Javier
talked to his supervisor about the work conditions, and was told he would be
deported if he continued to complain. Towards the end of the season, Javier and
two other workers contacted DOL to complain. The rest of the workers said
nothing while in the US, but reached out to WJC when back in Mexico. What
remedies are available?

T or U?
U visas must have law enforcement certification
T visas can have law enforcement certification or show attempt to
cooperate
T visas have better benefits, same as refugees – May have access
to case management, food stamps, job training, match grant,
SSI, cash assistance, Medicaid
Consider the cap: There are 10,000 U visas available each year
and the cap has been reached for years. There are 5,000 T visas
available and this has never been reached

State fair vendor abused workers from Mexico
In three booths at last year's New York State Fair, 19 men worked in
conditions close to slavery. They made and sold chicken gyros and
french fries for 16 to 18 hours a day with a 15-minute break and one
meal. They were paid $1 an hour.
They slept nine or 10 men to one bug-infested trailer, sometimes two to a
bed. Some became ill.
They worked like this for 11 days at the fair.
On the 12th day — Labor Day — they worked 24 hours in a row,
according to a federal criminal complaint against their boss.
The boss held a legal hammer over their heads: The workers, here legally
from Mexico, would violate their visas if they quit their jobs. They’d be
deported. They would never get back into the country legally.
They spoke no English and sometimes begged for food from other Spanishspeaking workers. At day’s end, near midnight, they would scrape
together pocket change and walk for an hour or more to buy milk and
bread.
http://www.syracuse.com/news/index.ssf/2011/04/vendor_abused_mexican_workers.html#cmpid=v2mode_be_smoref_face

Contact Information


Worker Justice Center of New York
1187 Culver Road
Rochester, NY 14609
585-325-3050
 Jeremy McLean: jmclean@wjcny.org


